
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ROCKLAND
------------------------------------------------------------------X
SRP 2010-6, LLC DECISION AND ORDER

Index No.: t032674/2015

Motion #2 - M G
Motion #3 - M D
DC - N
Adj: 2/1/18

Plaintiff,

- against -

RHONDA THORNE A/K/A RHONDA C. HARRY A/K/A RHONDA
HARRY-ELLIS AKA RHONDA C. HARRY ELLIS THORNE, and
"JOHN DOE", said name being fictitious, it being the
intention of the Plaintiff to designate any and all occupants
of premises being foreclosed herein, and any parties,
corporations or entities, if any, having or claiming an -
interest or lien upon the mortgaged,

Defendants.
--------------7------------------~--------------------------------x

Thomas E. Walsh II, J.S.C.

The Court has considered the following papers 1- 3 on the Notice of Motion

(Motion #2) filed by Plaintiff seeking an Order granting Plaintiff Summary Judgment, striking

and dismissing the Answer of Defendant Rhonda Thorne, appointing a Referee to compute the

total sums due and owing to Plaintiff, amending the case caption and any further relief for

Plaintiff as de~med just and proper by this Court; and also considered along with Defendant's

Notice of Cross Motion (Motion #3) seeking an order pursuant to Civil Practice Law and Rules

S 3212 for summary judgment in her favor dismissing the action:

PAPERS

Notice of Motion (Motion #2)/Affirmation of Zachary Gold, Esq./
Affidavit of Dennette Berrios/Exhibits (A-K)

NUMBER

1

Notice of Cross Motion (Motion #3)/Affirmation of Aimee Pollak, Esq. in Opposition
to Plaintiff's motion and in support of Defendant's Cross Motion/ 2

1
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Reply Affirmation of Zachary Gold, Esq. In Further Support of Motion for
Summary/Default Judgment and in Opposition of Cross Motion to Dismiss 3

In a circumstance in which the Plaintiff's standing to commence a foreclosure

action is placed in issue by the defendant the plaintiff must demonstrate its standing to be

entitled to the relief sought. [Citimortgage, Inc. v. Klein, 140 AD3d 913, 914 (2d Dept 2016).

In a mortgage foreclosure action a plaintiff has standing where it is the holder or assignee of

the underlying note at the time the action was commenced. [Aurora Servs. LLC v. Taylor, 25

NY3d 355, 361 (2015); Wells Fargo, N.A. v. Marchione, 69 AD 3d 204, 207-209 (2d Dept 2009);

U.S. Bank, N.A. v. Collymore, 68 AD3d 752, 754 (2d Dept 2009). "Either a written assignment

fo the underlying note or the physical delivery of the note prior to the commencement of the

foreclosure action is sufficient to transfer the obligation, and the mortgage passes with the debt

as an inseparable incident." [U.S. Bank, N.A. v. Collymore, 68 AD 3d at 754].

Here the Plaintiff produced the mortgage, unpaid note and attempted to produce

evidence of default through the Affidavit of Dennette Berrios, Vice President of ClearSpring Loan

Services, Inc. Attorney-in-Fact/servicer for the Plaintiff's assignee, Trifera, LLC .

The Court finds that Plaintiff's moving papers are sufficient to meet Plaintiff's

prima facie burden of establishing Plaintiff had standing to commence the action based on the

Affidavit of Merit submitted by the Plaintiff's servicer, and specifically as to those documents

referenced by Ms. Berrios that were based on the records obtained from the prior servicer.

Specifically, in paragraph 2 of the affidavit of merit and amounts due, Dennette Berrios states:

"[w]here applicable, the records include documentation obtained and maintained by ClearSpring

on behalf of the Trifera, from prior servicers or note holders relating to the loan hereinafter

described. To the extent that the business records, such as pre-foreclosure notices and

transaction histories, were made by the prior servicer, Nationstar Mortgage, those records were

incorporated into ClearSpring's business records and routinely relied upon in the regular course

of business." This statement is insufficient to lay any foundation forMs. Berrios' knowledge

of how the records of the prior servicer are kept and maintained, or sufficient foundation
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pursuant to Civil Practice Law and Rules 9 4518. [Aurora Loan Services, LLC v. Komarovskv,

151 AD3d 924, 2017 NY Slip Op 05061 (2d Dept 2017); Lodato v. Grevhawk North AmeriCa,

LLC, 39 AD3d 494 (2d Dept 2007)].

"[T]he mere filing of papers received from other entities, even if they are retained

in the regular course of business, is insufficient to qualify the documents as business records

because such papers simply are not made in the regular course of business of the recipient, who

is in no position to provide the necessary foundation testimony." [Standard Textile Co., Inc. v.

National Equipment Rental, Ltd., 80 AD2d 911, 911 (2d Dept 1981); People V. Cratslev, 86

NY2d 81, 90 (1995)]. For the proper foundation to be established by a recipient of records who

does not have personal knowledge of that maker's business practices and procedures the

recipient must make a showing that the records were either incorporated into the records of the

recipient's records or that the recipient relied upon the records in their day to day business

operations. [Deutsche Ban Nat. Trust Co. v. Monica, 131 AD3d 737 (3d Dept 2015); Andrew

Carothers, MD, PC v. Geico Indem. Co, 79 AD3d 864, 864~865 (2d Dept 2010); Plymouth Rock

Fuel Corp. v. Leucadia, Inc., 117 AD3d 727, 728 (2d "Dept 1986) (delivery tickets from a non

party were admitted into evidence since they were used in the preparation of plaintiff's invoices

and that "practice constituted more than the mere filing of papers received from other

entities."); Viviane Etienne Med. Care, P.e. v. Country Wide Ins. Co, 25 NY3d 498 (2015); Bank

of New York v. Morqa, 56 Misc.3d 256 (Sup Ct Sflk Cty 2017)]. Further, Civil Practice Law and

Rules 9 4518(a) does not require an individual to have personal knowledge of each and every

entry contained in a business records. Additionally, the determination of the threshold

requirement of admissibility is one to be made by the Court. [People v. Kennedy, 68 NY2d 569,

576 (1986)].

Ms. BerriOS, within her Affidavit, attested to the fact that the records obtained

from the prior servicer, Nationstar Mortgage, were incorporated into ClearSpring Loan's own

records and are routinely relied upon by ClearSpring Loan in their business. The Berrios

3

FILED: ROCKLAND COUNTY CLERK 07/28/2017 10:16 AM INDEX NO. 032674/2015

NYSCEF DOC. NO. 75 RECEIVED NYSCEF: 07/28/2017

3 of 6



affidavit also contains sufficient facts to allow the Court to make a finding that the records

which have been incorporated into the current servicer's records from the previous servicer

were made by the prior servicer in compliance with the requirements of Civil Practice Law and

Rules 9 4518(a) and that the incorporation of those records from the prior servicer are more

than just filing another servicer's records in the current servicer's records. Although, Ms.

Berrios, an employee of ClearSpring, cannot attest that she was personally familiar with the

prior servicer's recordkeeping practices and procedures, she can attest to their incorporation

into ClearSpring's records and ClearSpring's reliance upon those records within their business.

This Court holds that the records that were relied upon in the affidavit of Ms. Berrios' are

admissible pursuant to Civil Practice Law and Rules 9 4518, the business records rule.

Accordingly, the Plaintiff has demonstrated through admissible evidence their

entitlement to an award of summary judgment, and proved they have standing to obtain such

relief. In opposition, Defendant has failed to raise a triable issue of fact. The Plaintiff's Motion

for Summary Judgment and related relief is granted.

Turning now to Defendant's Notice of Cross Motion to Dismiss, the Court notes

that the motion filed by Defendant is untimely, as it was filed with less than seven (7) days

prior to the July 14, 2017 return date of the underlying motion (Plaintiff's Motion for Summary

Judgment). As the Defendant's motion is only untimely by one (1) day and the Plaintiff had

sufficient time to respond to the motion, the Court will considered the arguments made by

Plaintiff in the cross motion.

Defendant argues that the Affidavit of Dennette Berrios, provided by the Plaintiff

in support of their Motion for Summary Judgment is insufficient to establish the mailing of the

notice of default or the 90 Day Notice by the prior servicer. The basis for the insufficiency

argument made by the Defendant is tha,t the notices were sent by the prior servicer and that

Ms. Berrios cannot demonstrate familiarity with the prior servicer's record keeping practices and

procedures (i.e. mailing practices) sufficient enough to form a basis for the Court to grant
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Plaintiff's Motion for Summary Judgment. Defendant makes a similar argument as to Ms.

Berrios' basis of knowledge regarding Plaintiff SRP 2010-6-LLC's possession of the Note at the

commencement of the action. As the Court previously determined in regards to Plaintiff's

Motion for Summary Judgment, the records relied upon by Ms. Berrios in her Affidavit to

demonstrate the Plaintiff's compliance with the notice requirements and the possession of the

Note at the time of commencement are admissible as business records based on their

incorporation into ClearSpring's records and also ClearSpring's reliance on those

documents/records in their business. Therefore, the Court finds Defendant's arguments based

on the insufficiency of the Plaintiff's Affidavit meritless.

The Court notes that the Defendant's cross motion/opposition is only

accompanied by an Affirmation of counsel, who has no personal knowledge of the facts of the

receipt of the 90 Day Notice or the Notice of Default. The absence of an affidavit of a person

with personal knowledge of the facts is insufficient to demonstrate the existence of a triable

issue of fact. [Zuckerman v. City of New York, 49 NY2d 557, 563 (1980); Israelson v. Rubin,

20 AD2d 668 (2d Dept 1964)]. Further, the mere denial of receipt of the 90 Day Notice

required pursuant to Real Property Actions and Proceedings Law 9 1304 is insufficient to rebut

the presumption of delivery. [Countrywide Home Loans, Inc. v. Brown, 305 AD2d 626 (2d Dept

2003); Grogg v. South Road Associates, L.P., 74 AD3d 1021 (2d Dept 2010); Emigrant Mortg.

Co., Inc. v. Persad, 117 AD 3d 676 (2d Dept 2014)].

The Defendant's cross motion fails to include an Affidavit or Affirmation from the

Defendant at all let alone one that provides a factual basis for denying receipt of the notices.

As such, the Defendant's motion to dismiss for failure to comply with the conditions precedent

of a foreclosure is denied.

Accordingly, it is hereby

ORDERED that the Plaintiff's Notice of Motion (Motion #2) is granted in its

entirety; and it is further

5

FILED: ROCKLAND COUNTY CLERK 07/28/2017 10:16 AM INDEX NO. 032674/2015

NYSCEF DOC. NO. 75 RECEIVED NYSCEF: 07/28/2017

5 of 6



ORDERED that the Defendant's Cross Motion (Motion #3) is denied in its

entirety; and it is further

ORDERED that Plaintiff's counsel is directed to serve a copy of this Decision and

Order and the Order of Reference upon the appointed Referee; and it is further

ORDERED that this matter is scheduled for a conference on THURSDAY

FEBRUARY 1,2018 at 9:30 a.m .. No appearances are required on that date if an application

for a Judgment of Foreclosure and Sale has been e-filed through the NYSCEF system prior to

that date. Any application for a Judgment of Foreclosure must contain a copy of the notice

provided to defendants of the Referee's computation and/or hearing. If an application for a

Judgment of Foreclosure and Sale has not been e-filed through the NYSCEF system prior to that

date, and the date has not been adjourned by the Court, then appearances are required and

Plaintiff's counsel will be required to provide an explanation for the delay. If the Court is not

satisfied with the explanation, the Court will consider dismissing the matter without prejudice;

and it is further

ORDERED that the Plaintiff is to serve a copy of the Decision and Order in the

instant action on all named parties within thirty (3.0) days of the date hereof.

The foregoing constitutes the Decision and Order of this Court on Motions #2 and

TO:
FRIEDMAN VARTOLOLLP
Attorney for Plaintiff
(via e-file)

#3.

Dated: NewM~N.ew York
July~~2017

ON. THOMAS E. W H II
Justice of the Supreme Court

AIMEE POLLAK, ESQ.
LEGAL AID SOCIETY OF ROCKLAND COUNTY, INC.
Attorney for Defendants
(via e-file)
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